Foster v. Gildred: Comprehensive Case
Analysis

Case No. 37-2023-00038663-CU-CO-CTL San Diego Superior Court, Central Division

Executive Summary

This case represents a complex civil dispute involving contract and tort claims that
proceeded through multiple judicial reassignments, ultimately resulting in complete
dismissal. The case demonstrates the intersection of procedural fairness, pleading
standards, and pro se litigation challenges in California civil courts.

|. CASE INITIALIZATION AND FILING

Initial Filing Details

Date Filed: August 29, 2023

Court: San Diego Superior Court, Central Division

Case Type: Civil - Unlimited Jurisdiction (damages exceed $25,000)

Plaintiff: Michael Foster (pro se, granted full fee waiver as "poor person")
Defendant: Philip T. Gildred ( Tom Gildred), represented by Delmore Greene LLP

Original Claims Filed
The initial complaint included multiple causes of action:

Breach of Contract - Breach of Representation

Fraud in the Inducement (multiple counts)

Unfair Business Practices (Bus. & Prof. Code § 17200)

Negligent Selection and Infliction of Emotional Distress

Negligent Misrepresentation

Promissory Estoppel

Various tort claims including defamation, conversion, tortious interference
Intellectual property disputes
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IIl. BOWMAN K. BLAINE TIME JUDICIAL TRANSITIONS



Stage 1: Early Case Management (Judge Keri Katz)

August 2023 - February 2024

Initial Assignment: Department C-74, Judge Keri G. Katz

Case Management Conference: February 12, 2024

Service Issues: Extensive documentation of service attempts across multiple
states

Discovery Initiated: Defendant served interrogatories, document requests, and
requests for admissions

Stage 2: First Demurrer Phase (Judge Katz)

February 16, 2024

Defendant's Actions:

Filed demurrer to original complaint
Filed motion to strike

Judge Katz's Ruling:

Demurrer: Sustained WITH leave to amend (most causes of action)

Exception: Negligent Contracting sustained WITHOUT leave to amend

Rationale: Element-focused analysis determining defects were potentially curable
Amendment Period: 20 days granted

Key Judicial Language (Judge Katz):

"To state a cause of action for breach of contract, [Plaintiff] must plead the
contract, his performance of the contract or excuse for nonperformance,

[Defendant's] breach and the resulting damage."

Stage 3: Judicial Reassignment

March 6, 2024

Reassignment: Judge Keri Katz — Judge Blaine K. Bowman
Timing: Shortly before Judge Katz's retirement
Procedural Impact: Break in judicial continuity regarding case interpretation

Stage 4: Amended Complaint and Discovery Issues



April - June 2024
Plaintiff's Response:

e Filed First Amended Complaint (April 30, 2024)
e Filed extensive pro se briefs and memoranda

Discovery Complications:

e Plaintiff failed to respond to discovery requests
e Defendant filed motion to compel responses
e Sanctions motion filed

Stage 5: Second Demurrer Phase (Judge Bowman)
June - August 2024
June 7, 2024 Hearing:

Issue: Plaintiff's opposition papers missing from court file
Court's Finding: Despite defendant's reply papers indicating substantive
opposition was filed

e Result: Hearing continued to August 2, 2024

August 2, 2024 - Final Ruling:

e Demurrer: SUSTAINED WITHOUT LEAVE TO AMEND (all causes of action)
e Discovery Motion: GRANTED with $3,260 sanctions
e Final Order: Defendant to submit judgment of dismissal within 10 days

lll. COMPARATIVE JUDICIAL ANALYSIS

Judge Katz Approach: Element-Focused Analysis

Characteristic Implementation Legal Basis
Methodology Claim-by-claim evaluation California liberal amendment
policy
Standard Applied Are defects potentially CCP §430.10

curable?



Outcome Litigation proceeds with Favor substantive resolution
Philosophy corrections

Amendment Grant 20-day leave to amend most Standard California practice
claims

Katz Ruling Pattern:

1. ldentify specific cause of action

2. Evaluate required elements

3. Sustain where elements missing
4. Grant leave to amend unless futile

Judge Bowman Approach: Structural Pleading Analysis

Characteristic Implementation Legal Basis

Methodology Holistic structural evaluation Gressley v. Williams
standard
Standard Applied = Reasonable probability of cure CCP § 430.10(e), (f)
Outcome Case termination if incurable Judicial efficiency
Philosophy
Key Finding "Rambling, incoherent and Uncertainty doctrine
disjointed"

Bowman Ruling Emphasis:

Organizational clarity requirements
Precision in factual allegations
Structural coherence of claims
Inconsistent headings and numbering

Critical Judicial Language (Judge Bowman):

"The conflicting caption and headings and random reference to other causes
of action is compounded by the generally rambling, incoherent and disjointed
nature of the Amended Complaint."

IV. SPECIFIC PLEADING DEFICIENCIES IDENTIFIED



Contract Claims Deficiencies

Missing Elements: Essential contract terms not alleged
Performance Issues: Plaintiff's performance not established
Breach Specification: Defendant's breach not clearly identified
Damages: Resulting damages not properly connected to breach

Fraud Claims Deficiencies

Specificity Requirement: Failed to meet Lazar v. Superior Court standard
Missing Elements: No identification of actionable false statements
Particularity: Insufficient "how, when, where, to whom" details

Scienter: Knowledge of falsity not properly alleged

Structural Issues

Caption Conflicts: Inconsistent cause of action numbering

Heading Mismatches: Caption vs. body discrepancies

Rambling Nature: Court found complaint "incoherent and disjointed"
Uncertainty: Failed Gressley v. Williams clarity standard

V. DISCOVERY SANCTIONS AND PROCEDURAL
CONSEQUENCES

Discovery Violations

Interrogatories: Form and Special Interrogatories, Set One - No response
Document Requests: Request for Production, Set One - No response
Admissions: Request for Admissions, Set One - Deemed admitted
Sanctions Awarded: $3,260.00 to defendant

Impact on Case

Admissions Effect: Key facts deemed admitted against plaintiff
Credibility Impact: Non-compliance reflected poorly on plaintiff's case
management

Financial Burden: Significant sanctions for pro se plaintiff with fee waiver

VI. CROSS-JURISDICTIONAL ELEMENTS



New York Connections

Justice Louis Levi Nock: Referenced as witness in underlying dispute
Cross-State Service: Extensive service documentation across multiple states
Jurisdictional Complexity: California court adjudicating dispute with New York
elements

Public Interest Implications

The case raises several systemic questions:
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Judicial Continuity: Impact of reassignment on case interpretation

Pro Se Standards: Application of pleading standards to self-represented litigants
Amendment Consistency: Different judicial approaches to leave to amend

Fee Waiver Impact: Whether poor person status affects judicial expectations

VIl. PROCEDURAL ANOMALIES AND PUBLIC INTEREST
CONCERNS

Unusual Procedural Features
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Multiple Reassignments: Early case reassignment activity

Missing Opposition Papers: Court file discrepancy on June 7, 2024

Judicial Philosophy Contrast: Markedly different approaches between judges
Recusal Motion: Plaintiff's motion regarding Judge Bowman (disposition unclear)

Questions Raised

VIIL.

Continuity: Should amended pleadings be reviewed under the same interpretive
framework as the judge who granted leave to amend?

Transparency: What procedural safeguards ensure clarity when recusal motions
are filed?

Standards: How do courts balance strict pleading requirements with pro se
realities?

Consistency: Do judicial reassignments create unfair disparities in case
outcomes?

LEGAL PRECEDENTS AND STANDARDS APPLIED

Key Cases Referenced



Case Principle Application

Gressley v. Williams Clarity standard for Judge Bowman's uncertainty

complaints finding

Lazar v. Superior Court Fraud pleading specificity Both judges' fraud analysis

Otworth v. Southern Pac. Contract pleading Contract deficiency analysis
elements

McKell v. Washington Unjust enrichment Dismissal of restitution claims

Mutual principles

IX. FINAL DISPOSITION AND IMPLICATIONS

Case Outcome

All Claims: Dismissed without leave to amend
Sanctions: $3,260 awarded to defendant
Discovery: All requests deemed admitted
Appeal Period: Available to plaintiff

Broader Implications

This case illustrates several important aspects of California civil procedure:

1.

2.
3.
4.

Pro Se Challenges: The difficulties self-represented litigants face with technical
pleading requirements

Judicial Discretion: Wide latitude in interpreting amendment standards
Procedural Fairness: Questions about consistency across judicial reassignments
Access to Justice: Balance between legal standards and practical access

Public Policy Questions

The case raises legitimate questions about:

Uniform application of civil procedure across judicial transitions
Appropriate standards for pro se litigants in complex litigation
Transparency in judicial administrative decisions
Cross-jurisdictional litigation management



X. CONCLUSION

Foster v. Gildred represents a case study in the intersection of procedural requirements,
judicial philosophy, and practical access to justice. While the ultimate dismissal was
based on recognized legal standards, the case trajectory illustrates systemic questions
about consistency, fairness, and the treatment of self-represented litigants in California's
civil court system.

The case's progression through two different judicial approaches—from Judge Katz's
element-focused analysis allowing amendment to Judge Bowman's structural
dismissal—highlights the significant impact judicial philosophy can have on case
outcomes, particularly in the context of pro se litigation.

Document Sources: San Diego Superior Court Records, Case No.
37-2023-00038663-CU-CO-CTL,; Court filings, minute orders, and tentative rulings
dated August 29, 2023 through August 2, 2024.

The case trajectory has evolved from a 2024 dismissal to a 2026 motion challenging
post-judgment proceedings, representing a complex procedural history that the court
will need to reconcile with established res judicata and due process principles.

The lodgment filing has effectively transformed this from a procedural motion into a
constitutional law case, dramatically improving Foster's prospects for meaningful relief.
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